
Proposed Butte-Silver Bow Historic Preservation Ordinance

Notes on Recommended Changes
Jim Shive, October 2011
The Butte-Silver Bow (BSB) Historic Preservation Officer (HPO) has proposed sweeping amendments to the existing BSB ordinance on historic preservation.  The following are notes regarding how or why provisions of the new law the HPO has proposed needs to be amended.  The number for each note below corresponds to the same number as shown on the document recommending specific changes. 
1. The recommended language change here reflects the descriptions of the roles of the Historic Preservation Commission (HPC) and the HPO, as set out in the Montana Certified Local Government (CLG) Manual.  These include the following.  For the HPC is notes that it: Participate as an active Commission in the protection of historic resources and implementation of historic preservation values and objectives in the local government (…) Insure historic preservation concerns are considered at all levels of local government planning and are incorporated as goals of other local, state, and federal projects. (and) Administer local preservation ordinances. The role of the HPO includes: Coordinate the local historic preservation program;
2. Exclusion of Walkerville from compliance with the Ordinance makes no sense.  Taken to its logical conclusion, Walkerville or other towns in Silver Bow County could use this exclusion as a precedent for seeking exclusion from any other City-County law or regulations.  Obviously, that is not the intent of BSB.
3. The addition of a specific, minimum period here is important in order to clearly define that an owner must make a serious effort.  Recently, owners have proposed demolition of historic properties, with far less time for advertising.  Also, it is recommended that item K be moved to Section 2.64.110, on Demolition Request Reviews, in order to incorporate the language directly in that section, for purposes of greater clarity.
4. This recommended change makes specific notation that the requirements of the process include actually conditioning the demolition permit. Also, it is recommended that item K be moved to Section 2.64.110, on Demolition Request Reviews, in order to incorporate the language directly in that section, for purposes of greater clarity.
5. One serious problem with implementation of the current ordinance has been there has never been any substantive follow-up reporting on the actual actions undertaken in such matters. This would hopefully correct that.
6. National Register of Historic Places Bulletin 15 is the standard guidance on determinations of the historic integrity of properties.  It can be found online at: http://www.nps.gov/nr/publications/bulletins/nrb15.  Previous evaluations of integrity have often suffered from the lack of application of the principles set out there, and substitution in some cases, for concepts such as the physical condition of a building is a determining factor in assessments of integrity, or that the period of significance for the Landmark District is the period of significance for all of Butte.  

7. The use of the word “coordinating” is more consistent with the description of the responsibilities of an HPO as included in the Montana Certified Local Government Manual.  As noted, that description includes: The HPO will:  Coordinate the local historic preservation program.
8. The Montana CLG Manual requires that a CLG must enforce the appropriate federal, state, or local heritage resource legislation for the designation and protection of historic properties within its jurisdiction.  Section 301 of the National Historic Preservation Act  [16 U.S.C. 470w] defines historic property as:  any prehistoric or historic district, site, building, structure, or object included in, or eligible for inclusion on the National Register, including artifacts, records, and material remains related to such a property or resource. Therefore, BSB meet the requirement of the CLG Manual if it modifies the definition of an historic property as provided in the federal preservation law that sets the definition of such properties. Properties determined eligible for listing in the National Register of Historic Places are subject to the same protections in historic preservation as those actually listed on the National Register, under the provisions of Section 106 of the National Historic Preservation Act. Given the above then, the same definition should be used in this Ordinance.  Properties classified in any historic district or landmark are part of the National Register listing or determination of eligibility.
9. This  provides greater clarification for the definition.

10. This provides greater clarification for the definitions here and also in item Z
11. The phrase “in as much as possible” is too a vague.  It is also inconsistent with the federal regulations regarding establishment of a CLG and the required Historic Preservation Commission.  That regulation states: Establish by State or local law and maintain an adequate and qualified historic preservation review commission (Commission). All Commission members must have a demonstrated interest, competence, or knowledge in historic preservation (see: 36 CFR 61.6).
12. The proposed language is consistent with the Montana CLG Manual, and is essential to include, so that the HPC is required to seek expertise not represented on the commission when considering National Register nominations or determinations of eligibility by the Commission.  It states that in commenting on National Register nominations, the HPC must seek the input of professionals when that expertise is not specifically represented on the HPC.  In order to better prepare for such situations, and for all actions by the HPC, the local government needs to include in the membership of the HPC, professionals in preservation as prescribed under the Montana CLG Manual.  These manual specifies:  The local government shall appoint at least three (3) Commission members with professional expertise in the disciplines of history, planning, archaeology, architecture, architectural history, historic archaeology, or other historic preservation related disciplines such as cultural geography or cultural anthropology to the extent that such professional expertise is available in the community.  Persons with these qualifications are readily available in Butte.
13.  It is the Chairperson of the HPC that should appoint members to specific subcommittees or Ad-Hoc committees in recognition of their particular knowledge, background and expertise on the matters under consideration. 
14. Provides greater clarification to the process. Also, the recommended additions of new items 1, 2 and 3 are taken directly from the Montana CLG manual, where they are set out as responsibilities of an HPC. 
15. Once again, BSB cannot change the definition of historic properties and thus, the review of proposed demolitions only to National Register listed properties is insufficient.  Also, there is little point in any review, which does not specify the types of recommendations the HPC makes on specific demolition permit applications.  As drafted, there is no specific outcome sought, and that is insufficient. The objective of the demolition by neglect program should be to address issues regarding neglect of historic properties, before they become safety or health hazards.  
16. Same comments as in 15 as to change in definitions established in federal law. 
17. Such review and comment is consistent with the regulations of the Advisory Council on Historic Preservation, set out at 36CFR800.2 calling for public participation in the process of implementing both Section 106 of the National Historic Preservation Act, and the National Environmental Policy Act.  It is also consistent with the Montana CLG manual which specifies that an HPC is required to ensure that: historic preservation concerns are considered at all levels of local government planning and are incorporated as goals of other local, state, and federal projects. Review of such projects by the HPC is also particularly essential when the applicant for federal licensing, permitting, or funding is the local government.  The recommended language also ensures that any comments developed by the HPC, are submitted to the local, state and federal agencies in a timely manner.

18. This provides greater clarity to the process under consideration.

19.  The recommended change here reflects the responsibilities set out for an HPO in the Montana CLG Manual.  The proposed provision that the HPO is to carry out duties as described in the job description is simply too vague.  The vagueness of the proposed language allows for too great a level of latitude on the part of superiors to decide what is in the job description for the HPO.  
20.  The recommended change recognizes the current schedule of meetings and would continue to be so under the recommended change.
21. This recommended change provides needed clarification.

22. The author has found no apparent requirement in the CLG Manual for “by-laws” on the part of an HPC.

23. The recommended provision clarifies that changes for publically-owned historic properties, both the interior and exterior of any building or structure is subject to design review. Such public properties include most often, public interiors and some contain elements of properties (such as historic equipment or other materials) which are essential to full preservation of historic integrity.  It has long been HPC policy that only the exteriors of privately-owned properties are subject to design reviews.  This is done in recognition that, unlike most publically-owned properties, it is essential to preservation that flexibility be allowed in the rehabilitative use of such properties, in order to support productive, economic growth. The change from “historic integrity” to “effects to any historic property” better reflects concepts clearly established in federal preservation law.
24. The proposed draft is inconsistent with principles of historic preservation which recognize that such actions as infill developments can impact portions of larger historic districts.  Infill developments can have impacts to these districts through introduction of elements visually out-of-character with the surrounding historic resources of such properties [see:  36CFR800.5 (a) (2) (v)].  It is contrary to policy expressed by the Montana SHPO regarding the importance of serious consideration of the potential effects of in-fill developments with historic districts (see the record of consultation on the Mountain View Apartments Project).  Such in-fills have the potential to effect both the resources of the surrounding environment, as well as historic resources located on the sites of such infill developments.  
Further, the provision proposed by BSB also allows for arbitrary and potentially unequal application of law.  It implies that some proposed in-fill development may be subject to HPC review while others may not.  There are no grounds provided in the proposed language for any such decisions, other than the implied decision of the local government agency. It is therefore possible that a local government-sponsored infill would be excluded from HPC review for potential impacts to historic resources.  

25. If the provisions of the HPO-draft here are implemented, there is no check or balance provided, especially for local government-sponsored actions. 
25A.  Here, substantive change is needed to help ensure that design review  

           recommendations are given appropriate consideration by local government 

          departments and the URA.  
26. This language provides a similar process as that set out for Section 106 of the National Historic Preservation Act.  The proposed language that recommendations are considered “informational” is simply inadequate and too vague to have any meaningful consideration.  The concept embodied in “informational” is a good show, without any good faith effort on the part of the proponent or the local government.
27. Here the HPO proposes language that would effectively turn over all reviews for proposed demolition reviews solely to the HPO.  The review of proposed demolitions by the HPC, in a meaningful manner, was one reason the current ordinance was written, after BSB had been previously put on probation from the CLG program, in part, for the lack of a meaningful review process through a public body. The proposed language would likely see a return to that problem.  The recommended changes restore responsibility to the HPC and note that recommendations by the HPC can be appealed to the Council of Commissioners. Here and elsewhere, the period for appeals needs to be specified so that appropriate procedural specifications are provided.  Open-ended appeals processes, as to dates, are inappropriate.
28. Here, the proposed language calls for issuance of a “statement of findings “and  “authorizing demolition” based solely on the basis of a “good faith effort” on the part of an owner to consider alternatives to demolition that is reported to the HPO (see: proposed 2.64.040 Definitions, item N).  It makes no provision for action in the event an owner does not make such a “good faith effort.”  This has occurred in at least two previous cases of proposed demolitions under the current ordinance. The statement of findings should be from the HPC, and the current provision retained. Neither the HPC nor the HPO “authorizes” demolition permits, but rather finds that the applicant has not met the burden of proving that demolition is the only feasible alternative for an historic property.  The language proposed by the HPO proceeds from the assumption that the finding should always be to “authorize” demolition permits.   The current ordinance includes the principles that the HPC makes findings with regards to issuance of demolition permits, and the language change here continues that.  It provides the same three options:  (a) issuance, (b) issuance with conditions, and (c) non-issuance.  These need to be retained, with any finding of the HPC appealable to the Council. Also, the Building Department needs to follow up on advising the HPC of any decision made on a permit application and their consideration of any findings by the HPC, especially those the HPC recommends be issued with conditions, or recommends not be issued.
29. There is no reason to limit the process of making recommendations regarding demolition by neglect to the HPO alone.  Also, owners should be required to comply with properly identified conditions classed as Demolition by Neglect, not just “encouraged.”   The HPO has proposed that owners faced with findings of Demolition by Neglect would then apply for a demolition permit.  There is no evidence this would occur.  However, the local government needs to develop greater fiscal incentives, through programs such as low-interest loan funds, along with URA support to owners when needed.  Owners refusing these incentives and insisting on demolition permits should not be granted those permits.  Also, as recommended in September, 2010 by the County Attorney, the right of entry upon properties to correct situations of demolition by neglect needs to be added, in order that appropriate measures can be taken by local government when an owner fails to take such actions.
30. Recommended changes here clarify the application of the process set out for compliance with Section 106 of the National Historic Preservation Act, including the definition of historic properties which is also included in that act (see 36 CFR 800.16). These also clarify that the HPC would provide review and comment upon state-level undertakings where public input is also part of that process.  The HPC also needs to review and advise the local government, SHPO and all other involved parties on undertakings proposed by the local government, regardless of where those undertakings may be located.
31. The responsibility of the HPC to review Section 106 cases cannot be limited to only those situations in which the SHPO formally requests such review and comment.  Applicable federal regulations, set out at 36CFR800.2, do not limit participation by the public based on whether the SHPO or any other party requests such participation. The HPC in this case is a public review body and the local government cannot restrict the public’s opportunity to participate in the federal review process indirectly through local preservation law.  It is also inconsistent with the Montana CLG manual which specifies that an HPC is required to ensure that: historic preservation concerns are considered at all levels of local government planning and are incorporated as goals of other local, state, and federal projects. Review of such projects by the HPC is therefore essential when the applicant for federal licensing, permitting, or funding is the local government.  Limiting such review and comment to the HPO is inappropriate, because the HPO is an employee of the local government.
32. The proposed changes to this section offer the clarification that, when options other than demolition are available, they need to be implemented.  This position is consistent with the stated policy goals of the ordinance which are:  As a matter of public policy, the city-county aims to preserve, enhance and perpetuate those aspects of the city-county that have cultural, architectural and/or archeological merit.  Such historic preservation activities will promote and protect the health, safety, prosperity, education and general welfare of the people living in and visiting Butte-Silver Bow. 

33. The recommended language here recognizes prehistoric and historic archaeological resources in the same manner as historic architectural or engineering resources.  The recommended civil penalties are consistent with those provided for under the US Archaeological Resources Protection Act (ARPA) (16 U.S.C. 470aa through 470mm) and the federal regulations implementing ARPA.  It is appropriate to include prohibitions of the damage or destruction of archaeological resources, because they are included in the definition of historic properties.
34. All of these appendices should be deleted.  Including design standards, maps of local historic districts and a list of historic properties currently listed on the National Register of Historic Places in an ordinance would mean that whenever these items are amended, the ordinance would require amendment as well.  Instead, these should be included in a set of guidelines to be developed through the Historic Preservation Commission which supplements the ordinance. 
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